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OPINION
UNPUBLISHED OPINION
ANDERSON, Judge

In an insurance dispute concerning both no-faudt an
liability coverage, appellant challenges the distcourt's
(1) summary judgment in favor of respondent's cléom
no-fault benefits, (2) denial of appellant's motitor
judgment notwithstanding the verdict, and (3) depia
new trial motion. Because appellant is not entitted
relief as a matter of law, we affirm.

FACTS

This case began as a declaratory judgment action re
garding insurance coverage. Appellant AMCO Insuganc
Company [*2] initiated this action to determineeth
rights and liabilities for injuries respondent Jasstout
suffered when hit by an automobile insured by dppél
and driven by defendant Andrew Pangrac (defendant).

The accident in this case occurred on the mornfng o
July 4, 1993. After finishing work, defendant weata
bar and drank until he admittedly was "intoxicatdde-
fendant was driving a vehicle owned and insureday,
second defendant, Keith Radniecki. Later, at a sjas
tion, defendant entered into an argument with ohe o
respondent's friends. Respondent broke up thiswaegt
Shortly after, in the parking lot, the parties éonéd to
argue. In response to a challenge by defendamipnes
dent left the car he was riding in and approacheférd
dant's vehicle.

As respondent walked in front of defendant's cer, d
fendant accelerated forward and struck respondeex.
spondent's legs were crushed between a metal gilardr
and defendant's vehicle. Defendant then left thenec
Defendant was later arrested and charged with secon
degree assault, third-degree assault, criminal cuddni
injury, and failure to stop and report an accid&®sfen-
dant pleaded guilty to criminal vehicular [*3] imy and
the other charges were dropped. Defendant was sen-
tenced to 19 months in prison.

Prior to trial, appellant brought a summary judgimen
motion disputing both no-fault and liability covege
Respondent also sought summary judgment on both cov
erage claims. The district court denied appellantsion
on both issues and granted summary judgment inr favo
of respondent on the no-fault coverage issue. Adter
two-day trial, the jury returned a verdict finditigat de-
fendant had not intended to injure respondent. As-a
sult, the court denied appellant declaratory relefl
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ordered it to provide both no-fault and liabilitpverage
for respondent's injuries.

After trial, appellant sought both judgment notwith
standing the verdict and a new trial. The distdotrt
denied both motions, noting that the court hadaalye

accident defendant was using the vehicle as a vmgapo
not a mode of transportation.

We agree with respondent's contention that he was
injured because the vehicle was being driven. Taigt
recently reiterated that the third factor is s&$fby a

rejected identical arguments in appellant's summary“causal connection between the injury antlaasporta-

judgment motion and in response to jury-instructidm
jections at trial. Appellant challenges the digtdourt's
order and judgment and argues on appeal that def¢ad
act, as a matter of law, requires denial of botkfaudt
and liability coverage.

DECISION
No-Fault Coverage

Appellant first [*4] challenges the district cosrt
decision to grant respondent's summary judgmeniomot
for no-fault benefits. On appeal from summary judgm
a reviewing court must determine whether the ditstri
court erred in its application of the law and wietthere
are any genuine issues of material fastate by Cooper
v. French, 460 N.W.2d 2, 4 (Minn. 1990). On established
facts, "insurance coverage issues are questiolasvar
the court."State Farm Ins. Cos. v. Seefeld81 N.W.2d
62, 64 (Minn. 1992) (citation omitted). Yet, a reviewing
court views the evidence in the light most favoeatd
the party against whom judgment was grantBdbio v.
Bellomo, 504 N.W.2d 758, 761 (Minn. 1993).

The first issue in this case concerns the apptipati
of the Minnesota No-Fault Act's provision for basio-
nomic-loss benefits for injuries arising from thainte-
nance or use of a motor vehicle undémn. Sat. 8§
65B.44, subd. 1 (1998). "The construction or interpreta-
tion of a statute is a question of law and is rereie
without deference to the lower courts.Metropolitan
Property & Cas. Ins. Co. v. Metropolitan Transit @o
m'n, 538 N.W.2d 692, 695 (Minn. 1995). [*5]

tion [*6] use of the vehicle.Norwest Bank Minn., N.A.
v. State Farm Mut. Auto Ins. Co580 N.W.2d 499, 502
(Minn. App. 1998) (citation omitted) reversed on other
grounds 588 N.W.2d 743 (Minn. Feb. 11, 1999). Our
decision relies on the fact that if defendant hatitreen
driving the vehicle, respondent'’s injuries would have
occurred.

We agree with the district court that our previous
holding inWilson v. State Farm Mut. Auto Ins. Cp451
N.W.2d 216 (Minn. App. 1990), review denied(Minn.
Mar. 22, 1990), is instructive. IWilson, we concluded
that that the intentional act of running over aiitinig an
individual with a motor vehicle nevertheless quatfas
a transportation purpose because the vehicle wexs as
a "means to maneuver into a position to injure"dhee-
dent. Id. at 219.

We also note that defendant's act of striking respo
dent was integrated into his use of transportingskif
away from the scene of the altercation. LMélson,
defendant had to use the motor vehicle as a vehisle
fore it became a weapon. Yet, despite appellangs-a
ment, [*7] in neitheWilson nor here can a moment in
time be identified where the vehicle was no longsed
for a transportation purpose.

Despite defendant's use of his vehicle to defend hi
self, we conclude that the vehicle was employeditior
intended use. Appellant could not have injured dape
unless he employed the vehicle for this use -- m®r-
ized, moving vehicleSeeMinn. Sat. § 65B.43, subd. 3
(defining "maintenance or use of a motor vehicta"rfo-

"Maintenance or use of a motor vehicle" is defined fault purposes).

at Minn. Stat. § 65B.43, subd. 3 (1998), to mean "main-
tenance or use of a motor vehicle as a vehicléydig,
incident to its maintenance or use as a vehicleypyg
ing, entering into, and alighting from it." I€ontinental
W. Ins. Co. v. Klug415 N.W.2d 876, 878 (Minn. 1987),
the supreme court created a three-part test tordete
whether an accident arises out of the use or mante
of a motor vehicle: (1) there must be adequateatars
between the automobile and the injury; (2) therstnot
be an act of independent significance which brehks
causal link between the use and the injury inftictend
(3) the vehicle must have been used for a transpont
purpose.

Appellant contests only the third prong of tkkig
test. We reject appellant's argument that at the of the

Appellant's insurance contract provided coverage fo
bodily injury resulting from an accident. For naifa
purposes, the term "accident" is understood from th
perspective of the injured victim.Mcintosh v. State
Farm Mut. Auto. Ins. Co, 488 N.W.2d 476, 480 (Minn.
1992). Not only is defendant's intent irrelevant, bigoal
to place the driver's intent at issue defeats émeedial
purpose and effect of the no-fault statutes.

Liability Coverage

The second issue on appeal arises from the district
court's denial of appellant's motion for judgmemt-n
withstanding the verdict raised after the jury read a
verdict in favor of respondent. Generally, jury diets
[*8] will not be set aside unless "manifestly goalpa-
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bly contrary to the evidence viewed as a wholeiarttle
light most favorable to the verdictRoemer v. Martin
440 N.w.2d 122, 124 (Minn. 1989) (citation omitted). In
review of appellant's JINOV motion, "we must affifm
there is any competent evidence reasonably teniting
sustain the verdict.Rettman v. City of Litchfield 354
N.W.2d 426, 429 (Minn. 1984) (citation omitted).

Appellant raises a legal challenge to the awarli of
ability coverage, arguing that coverage should &ietl
as a matter of law. The supreme court has explaimetd

drunk in Peterson We cannot conclude, as a matter of
law, that defendant intended to injure respondent.

Motion for New Trial

The final issue on appeal concerns appellant's re-
jected new trial motion. "Ordinarily, the decisitingrant
a new trial does lie within the sound discretiontioé¢
trial court and will not be disturbed absent a clalause
of that discretion.Halla Nursery v. Baumann-Furrie &
Co., 454 N.W.2d 905, 910 (Minn. 1990) (citation omit-

courts may rely on reason and common sense to infeted). "On appeal from a denial of a motion [*11¢r &

from the very nature of an act an intent to injaa
matter of law.American Family Mut. Ins. Co. v. Peter-
son, 405 N.W.2d 418, 420-21 (Minn. 1987). Appellant's
argument does not challenge the jury's findings, rbu

quests this court to infer from defendant's actiansn-

tent to injure. However, neither the evidence nasec
law supports appellant's argument.

Appellant's insurance policy provided coverage for
"bodily injury,” unless such injury was caused iriten-
ally. [*9] Such intentional-act exclusions do ragply
when the bodily injury was not intendeSee, e.g., Cas-
persen v. Webber298 Minn. 93, 98, 213 N.w.2d 327,
330 (1973). The jury found that defendant did not intend
to injure respondent, and thus the court rulechirof of
coverage.

Yet, courts have been willing to infer intent tguire
when the character of the act so demase=®, e.g., id.
Generally, courts have inferred such intent as tiemaf
law when the acts are so calculated and remorsatets
demand such an inferencgeeContinental W. Ins. Co.
v. Toal 309 Minn. 169, 177-78, 244 N.w.2d 121, 126
(1976) (inferring intent to injure from committing rob-
bery, knowing that someone might be hurt or killdten
accompanied by an intentional preparation to infieri-
ous injury by carrying loaded gunsee also Peterson
405 N.W.2d at 422 (ruling that assailant's assault satis-
fied wanton and malicious standard when he strhek t
victim on the head with a hammer without provoaatio

In contrast, courts have denied the applicatioimof

new trial, the verdict must stand unless it is rfestly
and palpably contrary to the evidence, viewed alipht
most favorable to the verdictZumBerge v. Northern
States Power Cp.481 N.W.2d 103, 110 (Minn. App.
1992), review denied(Minn. Apr. 29, 1992) (citation
omitted).

Appellant presents two arguments in support of its
motion for a new trial, challenging (1) the triadwt's
jury instructions and (2) improper conduct of raspo
dent's counsel. We reject both arguments becauss-ap
lant fails to demonstrate that the district colotiged its
discretion.

First, appellant's challenge to the trial coudtyjin-
structions misapplies the law. Trial courts arewéd
considerable latitude in selecting the languagguiy
instructions. Alholm v. Wilt, 394 N.W.2d 488, 490
(Minn. 1986).

The trial court correctly described the law regagdi
intent to the jury, asking it to consider both attand
inferred intent. Further, the trial court was weithin its
power to employ a special-verdict form, and case la
supports the additional self-defense questi®se Cox v.
Crown CoCo, Inc, 544 N.W.2d 490, 499 (Minn. App.
1996) [*12] (noting trial court's discretion in wording
special verdict forms)Persons 393 N.W.2d at 237 (sup-
porting self-defense instruction). Finally, not wrdid
appellant fail to object to the district court'spposed
explanation to the jury as to the effect of itdfimgs, but
also we are unable to find any reference in therceof

tentional-act exclusions where the actions havenbee any objectionable statement made by the co8de

reflexive [*10] or in self-defenseSee, e.g., Western
Fire Ins. Co. v. Persons393 N.W.2d 234, 238 (Minn.
App. 1986). Noting that the inference of intent relies on
the actor's level of free will, the supreme couas Hur-
ther explained that "instinctual, reflexive or athese
involuntary actions do not evidence the malign arsm
that points to an intent to cause bodily injurgtate
Farm Fire & Cas. Co. v. Wicka474 N.W.2d 324, 330
(Minn. 1991).

We reject inferring such intent into defendant's re
flexive act. Defendant's act does not rise to thell of
the armed robbers imoal or the hammer-swinging

Minn. R. Civ. P. 49.01(a) (prohibiting a court froim-
forming the jury "of the effect of its answers dre tout-
come of the case")see alsoCox, 544 N.wW.2d at 499
(explaining that such error must be accompanieda by
"contemporaneous objection to improper remarks and
request for curative instructions are prerequisitese-
ceiving a new trial on appeal") (citation omitted).

Second, we reject appellant's request for a ne tri
based on improper conduct by respondent's couRsel.
spondent's counsel had asked the jury to place-them
selves in the position of defendant, referred tfemle
dant's intoxication, and interjected his own peaton
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opinions. The Minnesota Supreme Court has long held

that a new trial for prejudicial conduct or argumpa 3]
"is granted only to prevent a miscarriage of jiestand
that whether a new trial is to be granted resthéndis-
cretion of the trial court whose decision will beversed
upon appeal only for a clear abuse of that disoneti
Meagher v. Kavli 256 Minn. 54, 62, 97 N.W.2d 370, 376
(Minn. 1959) (citation omitted); see also Sather v.
Snedigar 372 N.W.2d 836, 839 (Minn. App. 1985) (new
trial warranted only if misconduct of counsel "clga
resulted in prejudice"). Moreover, this court has e
plained that the purpose of awarding a new tria th
improper arguments by counsel is "not to punismeel)
but to cure prejudice.Sather, 372 N.W.2d at 839 (cita-
tion omitted).

We agree with the district court that, even if @sp
dent's counsel stepped over the line, counselsnactio
not rise to the level of prejudice requiring a naial.
See id.In deciding whether prejudice occurred, conflict-
ing testimony is not the focus but rather courtssinfo-
cus on whether ample evidence supports the jusfs v
dict. Id. Ample evidence supported the jury's verdict,
regardless of the actions of respondent's [*14Linsel.
Moreover, appellant failed to timely object at thm-
ment of respondent's errant remarkee Hake v. Soo
Line Ry. Co, 258 N.W.2d 576, 582 (Minn. 1977); see
also Quill v. Trans World Airlines, Ing. 361 N.W.2d
438, 446 (Minn. App. 1985) (requiring proper objection),
review deniedMinn. Apr. 18, 1985).

Affirmed.



